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Permitting - Environmental Media

* Air
« Water
» Potable Water Usage

 \Wastewater
o Stormwater

* Other
* National Environmental Policy Act
* Endangered Species Act
« National Historic Preservation Act
« Section 404/Section 401
* Noise
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But First, Moratoriums/Bans

Tracking state-level data center legislation across the United States

B Active Bans / Maoratoriums (12) [ ] Legislation Advancing (7) B Under Discussion (17) Mo Action (4) B Favorable / Incentives (4)

JONES 25 of 50 stat tricti ideri tricti 4 states with incentives
WALKER o siates resiricting or considering restricions e - e r.com 3

18 T 17 4




 Potential to Emit

» Power source(s)
+ Dedicated Onsite A\ e iy | BN e B =l Wy
- Dedicated offsite or adjacent = =<2 = — 14
third party
« Emergency power sources

JONES

WALKER © 2026 Jones Walker LLP joneswalker.com | 4



 Triggering New Source Review/ Prevention of Significant Deterioration
 Attainment or nonattainment
* 100 tpy to something less
 California SCAB is 10 tpy or 5tpy

» Power - offsite source or dedicated onsite and emergency generators
« Gray area — semi-dedicated adjacent

 Certain states required modeling for minor sources

» Unless dedicated power source onsite — NSR not typical
« MZX Tech — 17 of 22,100hp natural gas generators
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AIR

» Compare and contrast

Laidley Data Center (5000MW) (META), Rayville LA
» Power — grid sourced?

» Largest Data Center currently under construction or built 2500+ acres 4 to 10 million Sq
Ft of building

* 44 NG boilers — running 24/7
« 31 Diesel generators — Tier 2 or 3
» Projected emissions — NOx 96 tpy CO 98 tpy

Amazon (1034MW) — Madison MS

« Power - grid sourced

« 1700 acres

» 326 emergency generators - NOx and CO limited to 249 tpy

« Tier 4 controls required on all generators
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Alir

* Permit Monitoring
Requirements

* Tier 4 controls (filtefs—
DEF, recirculation)

. Strict maintenance [T

requirement
 Strict fuel type
* Reporting
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AIR - changes

* Acid Rain Program letter interpretation
* “islanded” facilities

* Proposed Rules
 “Begin Actual Construction”
* NRS public participation
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“Islanded” power sources

 EPA Memorandum July 16, 2026

* Acid Rain Program “does not apply to power generation
facilities that are not connected in any way to the larger
electricity grid”
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USEPA Proposed Regulatory Change within New Source Review

« “distinguish between construction of a stationary
source and construction of non-emitting

components or structures”
« 40 CFR 49, 51 and 52 Fed Reg Vol. 91 NO. 92 May 13, 2026
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New Source Review Regulations

* Revised the definition of “begin actual
construction”

* Add a definition for “pollutant-emitting activities”
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Prevention of Significant Deterioration Regulations

* Revised the definition of “begin construction” and
“‘commence construction”
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Summary

* Allow —
* Clearing and grubbing

» Construct surfaces and buildings supporting “multiple
uses” that do not emit air pollution

 State discretion on case by case — project specific
basis
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Current Regulation

* Begin actual construction means in general, initiation of
physical on-site construction activities on an emissions unit
which are of a permanent nature. Such activities include, but
are not limited to, installation of building supports and
foundations, laying of underground pipework, and construction
of permanent storage structures. With respect to a change in
method of operating this term refers to those on-site activities
other than preparatory activities which mark the initiation of the
change.
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Proposed Regulation 40 CFR 51.165; 51.166; Appendix S to Part

51 and 40 CFR 52.21

* Begin actual construction means, in general, initiatigueefPnysical OT™sie construction of
pollutant-emitting activities on a stationary source. Thfs does not include thy following:
* (1) Engineering and design planning;

 (2) geotechnical investigation (surface and subsurface explorations);

* (3) clearing vegetation, grading, surveying, soil compacting and stabilization (including
ﬁssgcia’{(e)d pile driving), and excavating land (including blasting or other removal of
ardrock);

* (4) ordering of equipment and materials;

« (5) storing of equipment or setting up temporary trailers to house construction management
or staff and contractor personnel;

* (6) paving surfaces.

« This list is not intended to be exhaustive. With respect to a change in method of operations,
this term refers to those on-site activities other than preparatory activities which mark the
initiation of the change.
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Current Regulation

* Building, structure, facility, or installation means all of the
pollutant-emitting activities which belong to the same industrial
grouping, are located on one or more contiguous or adjacent
properties, and are under the control of the same person (or
persons under common control) except the activities of any
vessel. Pollutant-emitting activities shall be considered as part
of the same industrial grouping if they belong to the same
“Major Group” (i.e., which have the same first two digit code) as
described in the Standard Industrial Classification Manual,
1972, as amended by the 1977 Supplement (U.S. Government

Printing Office).
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Proposed Regulation 40 CFR 51.165; 51.166; Appendix S to Part

51 and 52.21

* Pollutant-emitting activities g2 e R 52.21(b)(6)(i) and (b)(11), include an;hesq#ipment or

component in a process g# eratiptat emits O™egs the potential to emit a regulated pollutant.
Pollutant-emitting activitigs do not include the followigq:
* (1) office buildings;

* (2) retail stores;

concrete pads and building foundations, walls, and roof@ that are not closed in on the interior side and do
e design elements (e twork _\itiaer”anchor bolts) spec:lflcallkl and uniquely configured to

SEerve or SUPPOT C o et naes N a process or operation that emits or has the potential to emit

a regulated NSR pollutant;

* (5) equipment or components whose sole purpose is heating ventilation and air conditioning for human
workspaces or spaces within a building used to store supplies related to the habitation of the building;

* (6) wiring, pipin?, and associated support structures that supply utility services (including electrical, water,
wastewater, or telecommunications) to a property site or a building on a site;

» (7) sealed junctions or tie-ins within one P_rocess that may serve equipment or components in another process
constructed at a later time. This list is not intended to be exhaustive. For purposes of this definition,
classification as pollutant-emitting is based on emissions from a process or operation after construction, not
emissions of pollutants during the construction process.

JONES

WALKER © 2026 Jones Walker LLP joneswalker.com | 17



Proposed Change to State and Minor NSR — public participation

» EPA proposing to amend 40 CFR 51.161

» State optional revision to SIP

» Keep existing or modify to remove state and minor source
permits from the regulatory requirements

» Will states actual amend their SIP’s and related regulations?
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Water/Reclaimed Water and Wastewater

« Water Use Alternatives
» Surface/groundwater (direct or via supplier)

 Reclaimed

* In the US, WWTP process around 34 BILLION GALLONS PER
DAY

« State regulated use
« Some states address specific data center type use

« Some states have reuse regulations but don’t specifically
address cooling water use

« Some states have nothing
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A look at Virginia — “data center alley”

* Over 500 facilities

« 2025 water study of Metro DC area —
* 70% from surface water

» Estimated use for entire community — from 465 MGD to 538
MGD in 2050

 Data center estimated use — 5.5 MGD in 2050

* The largest POTW in the area discharges over 384 MGD

(potential source?)
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Wastewater

Impacts with reclaimed use

 Limitations of using WWTP's
« Accumulation of pollutants

e Alternatives
 Pretreatment
* Multiple WWTP’s
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e Stormwater

» Construction and Post Construction
* Typical large-scale controls and BMP’s

« Recommendation to out of state developers/contractors -
become familiar with regional/local soil, vegetation and
weather conditions — even better hire a local firm with
local knowledge/experience
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» Federal and/or state Environmental Impact Statement
regulations

» Arkansas — California- Connecticut — Florida - Hawaii —
Indiana - Maryland Massachusetts - Minnesota - New
York - North Carolina - South Dakota — Virginia —
Washington — Wisconsin

 NEPA process is incorporated into the Section 404 permit
process, as is the ESA and NHPA
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Endangered Species Act

* Recent changes
* Definition of Harm

» Habitat modifications or degradation is not
automatically an illegal taking

 Eliminating the Blanket Rule (4(d))

* For newly listed Threatened Species no longer
automatically same prohibitions as Endangered

» Changes to Critical Habitat designation
* Economic and national security criteria
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National Historic
Preservation

Act/State laws

 NHPA - only federal funding,
permits or approvals

- State level — various: state
funding, permits or approvals
but some also require review
for local governmental
permits or approvals

* Local level — local
commissions or departments
requiring action under local
ordinances
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Waters of the US

* Section 404 Permit
 Nationwide or Individual Permit

* Inconsistent Corps of Engineers District level
jurisdictional interpretations remain a concern

* No third-party administrative appeal — they must go
directly to federal court (reduces challenges)
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Continuous changes
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WOTUS Definition

1986 Regulatory
Definition

2006 Rapanos V.
United States

2015 Clean Water
Rule

2020 Navigable
Waters Protection
Rule

2023 Sackett v.
EPA

2026 Proposed
Revision

. Broad

Confused
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& Narrow

@ strict
Limit

Narrowest

joneswalker.com | 28



Summary of Proposed Changes

* Tributaries — must have standing or continuous flow
» Adjacent — must have continuous surface connection
* Interstate — not automatic, must first be regulated

» Exclusions — expanded and clarified
« Groundwater
* Ditches
* Prior converted cropland
» Other
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Operative Definition of "Waters of the United States"
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EPA is providing this map for informational purposes only, and it cannot be relied on for
specific determinations or aother legal purposas, As the litigation continues, EPA will update
the map, when possible, to reflect the most curment information that is made available to
EPA& and the Army. If a state, Tribe, or an entity has questions, please contact a local U5,
Army Corps of Engineers District office or EPA. This map was updated on September 23,

2024,

[ 2023 Rule as Amended’
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Waters of the United States

- -

o . -

the agencies

q_" \ @ | o

On September 4, 2026, the U.S. Environmental
Protection Agency and the U.S. Department of

the Army announced a supplemental proposed

rule to gather input on additional regulatory
alternatives that they will consider alongside
the 2025 proposed rule Updated Definition of
“Waters of the United States” The 30-day public
comment period will open when the
supplemental proposed rule publishes in the
Federal Register.
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Waters of the US

« Section 401 Water Quality Certification Inconsistences
 Variations in state application of water quality regulations
* Total activity v specific project impact
« Additional state regulations with the 401 WQC process
* Water quality — water quantity — both

» Potential time delay due to state administrative and judicial
appeals process

JONES

WALKER © 2026 Jones Walker LLP joneswalker.com | 32



Proposed Section 401 WQC changes

 Remove — clarify when the one-year timeline begins
* Cerification — when the clock begins 40 CFR 121.5(c)
« Standardize required submittals — to prevent states from delaying
« Extensions — require joint extensions 40 CFR 121.6(d)

« Withdrawal requests — state may not request applicant to withdraw
40 CFR 121.6(e)

« “discharge” redefined 40 CFR 121.3 — narrows the application of “activity”
* Modify a WQC — would include the applicant to agree 40 CFR 121.10
* Others
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 Local Ordinances are the controlling law
« Compliance and enforcement challenges
 Typically, onsite main power sources are the cause

* In most states lawsuits must use nuisance and negligence claims
along with alleging ordinance violations

 Distance is not the only factor influencing perceived concerns
* Frequency
* Humidity
« Rain/fog
« Surface conditions
* Area vegetation
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Efforts to limit Noise

e Auroral lll
A full section of ordinance on data centers
* Noise modeling study required as part of application

« “Data Center Facilities must be designed to meet the following performance
standards:
Noise Standards.

» Data center facilities must comply with all federal and state regulations related to
noise thresholds. In addition, noise levels must not exceed the following
constant-minimum noise thresholds as measured at the facility property line:

« Daytime hours 57 dB (A) weighted 7am-7pm; and
* Nighttime hours 47 dB (A) weighted 7pm-7am
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MODERATE

60 + Normal conversation
« Dishwashers

50 * Moderate rainfall

40 + Quiet library

30 * Whisper

AMERICAN _/\((‘
ACADEMY OF Q@
JONES AUDIOLOGY
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QUESTIONS?
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