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EJ: A Focus for the Biden Administration
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Justice 40

But what counts as 
benefitting 
disadvantaged 
communities can 
be in the eye of the 
beholder
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Justice 40

• Justice40 Initiative Covered Programs List

• Corps restoration and flood / storm civil 
works

• USDA & USFS Agricultural and forestry 
programs

• Rural Utilities Service programs

• Dept. of Energy research and power 
administrations

• HHS assistance programs (LIHEAP, etc.)

• Interior recreation, conservation, and Indian 
affairs programs

• Dept. of Labor job programs

• DOT Federal Highway Administration 
programs

• EPA grant and cleanup programs
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Screening 
Tool

Climate & Economic Justice Screening Tool

• Guides federal agencies to improve 
consistency in administering programs 
and initiatives intended to benefit 
underserved communities

• Beta version published February 2022

• Public comments received

• Available at 
https://screeningtool.geoplatform.gov/
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https://screeningtool.geoplatform.gov/
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1. Nearly 29% (93.5M people) 
identified as disadvantaged

2. Disadvantaged populations 
are concentrated, not spread 
evenly geographically

3. Rural areas are more likely to 
be disadvantaged

4. Including race would 
“acknowledge the central
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role of . . . racism in creating 
disparities between 
communities”

5. Significant variety of types of 
disadvangages faced across 
communities

6. Lack of forward-looking climate 
risk indicators may 
underestimate vulnerabilities 
due to climate change



New 
Advisory 
Council
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New “Equity 
Plans” for 90 
Agencies
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For EPA:

1. Develop a comprehensive framework 
consider cumulative impacts in EPA decisions

2. Build the capacity of underserved 
communities to provide their experience to 
EPA - implement community-led projects

3. Develop EPA’s internal capacity to engage 
underserved communities - implement 
processes to act based on community input

4. Strengthen EPA’s external civil rights 
compliance program 

5. Integrate participatory (community) science 
into EPA’s research and program 
implementation

• “ ‘Community science’ is defined as 
research and science conducted by the 
community and/or a third party on its own 
behalf to inform decision-making”

6. More equitable procurement and 
contracting
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Environmental Justice at EPA
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Civil Rights 
Act Title VI 
and EPA



Possible Title 
VI 
Allegations

• Adequacy of state agency public 
participation

• Provision of adequate information to 
community

• Siting near an excessively disadvantaged or 
burdened community

• Note: Title VI applies to entities that receive 
federal funds. 

• Private right of action for alleging Title VI 
violations is limited to intentional 
discrimination. 16
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How EPA would approach an investigation of a recipient of 
federal funds under Title VI:

• Is there a disparate impact of the recipient’s program on 
members of a group identified by race, color, or national origin?
• Adverse impacts: Harmful health effects, odor, noise, lower property 

values, etc.

• Disproportionality of adversity borne by an EJ community

• Causation between the recipient’s program and the disparate impact

• Justification if there is a disparate impact

• Less discriminatory alternative that may be comparably 
effective with less disparate impact

—EPA, Interim EJ & Civil Rights in Permitting FAQs, at 12-13 (Aug. 2022)

Disparate impact analysis under Title VI
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In a Title VI investigation, EPA considers “cumulative 
impacts”:

• total burden – positive, neutral, or negative – from
chemical and non-chemical stressors and their interactions 
that affect the health, wellbeing, and quality of life of an 
individual, community, or population at a given point in 
time or over a period of time. 
• direct health effects and indirect effects to people through 

impacts on resources and the environment that affect human 
health and well-being 

• Considers vulnerability or resilience of the community, i.e., ability 
to withstand or recover from the additional exposures under 
consideration

—EPA, Interim EJ & Civil Rights in Permitting FAQs, at 13-14 (Aug. 2022)

Cumulative impacts



What do if I 
have EJ 
issues?

According to EPA, if a screening tool 
indicates EJ issues—

• Do an EJ analysis

• Develop and execute a strategy to inform 
and engage local community

• Develop and execute a plan to mitigate any 
adverse disproportionate impacts 

• Consider mitigation “outside the context of 
the permit, coordinating across agency 
programs, state agencies, community 
organizations, NGOs, etc.”

—EPA, Interim EJ & Civil Rights in Permitting FAQs, at 10-11 (Aug. 2022)
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Permitting 
program 
suggestions

EPA has recommendations that call for—

• Continuous compliance monitoring equipment 

• Enhanced compliance assurance provisions 

• Public-facing compliance website

• Additional pollution controls & more stringent limits

• Make modeling assumptions enforceable

• Expand buffers or modify operational hours

• Use “non-environmental authorities” (public health 
authority monitoring, transportation air quality, etc.)

• Third party monitoring of citizen complaints

• “Community benefit agreements”
—EPA, Interim EJ & Civil Rights in Permitting FAQs, at 15-16 (Aug. 2022)
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Community 
engagement

21 EPA has recommendations that call for—

• Non-discriminatory engagement practices 
• Race, income, disabilities, non-English speakers, 

etc.

• Description of community demographics

• Identify past and present civil rights concerns

• Plan for outreach and addressing community 
concerns
• Develop with public input

• Various communications blocking and 
tackling 
• Points of contact, media contacts, meeting 

logistics, etc.

—EPA, Interim EJ & Civil Rights in Permitting FAQs, at 16-18 (Aug. 2022)
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Questions???
Thanks! Steven Burns

sburns@balch.com

(205) 226-8736

mailto:sburns@balch.com

