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Q: What Happened During 
Florence? 



Duke Energy: “Sutton Plant Site Description. Photo uploaded on Sept. 21, 2018.” 



Duke Energy:  

“Sutton site overview after 

Hurricane Florence. Photo 

uploaded Sept. 19, 2018.” 



“September 16, 

2018 | Cape Fear 

Riverkeeper Kemp 

Burdette 

discovered at least 

two sections of 

Duke Energy’s L.V. 

Sutton Power Plant 

coal ash landfill, 

located in 

Wilmington, NC, 

with overflows. 

Photo by Cape Fear 

Riverkeeper.” 



Photo of slope failure  

Duke Energy:  

“Sutton landfill 

slope failure caused 

by Hurricane 

Florence. Photo 

uploaded Sept. 19, 

2018.” 



Duke Energy:  

“Repairs are 

progressing at the 

lined coal ash 

landfill under 

construction at the 

Sutton Plant. Photo 

uploaded Sept. 24, 

2018.” 



Duke Energy:  

“Flood Waters 

Overtopping 

Cooling Lake Dam 

image 1. Photo 

uploaded on Sept. 

20, 2018.” 



Duke Energy:  

“Cape Fear River 

continues to 

overtop the north 

end of the Sutton 

cooling lake dike. 

Photo uploaded on 

Sept. 21, 2018.” 



Duke Energy:  

“Sutton cooling lake 

exiting breach at 

south end back to 

river. Photo 

uploaded on Sept. 

21, 2018.” 



Waterkeeper 

Alliance photo, Sept. 

21, 2018. 



Duke Energy:  

“Repairs have 

begun at lined coal 

ash landfill under 

construction at the 

Sutton Plant. Photo 

uploaded on Sept. 

22, 2018.” 



Duke Energy:  

“Sutton cooling lake 

breach flows into 

Cape Fear River. 

Photo uploaded on 

Sept. 22, 2018.” 



Waterkeeper 

Alliance photo, Sept. 

21, 2018. 



Duke Energy:  

“Sutton Plant 

flooding due to 

historic Cape Fear 

River levels; Duke 

Energy has begun 

inspections 

required before 

bringing its 

combined cycle 

plant (upper right) 

back online. Photo 

uploaded on Sept. 

22, 2018.” 



Duke Energy:  

“Booms at Sutton 

Plant discharge 

canal retain 

cenospheres in the 

1971 ash basin. 

Photo uploaded on 

Sept. 22, 2018.” 



Waterkeeper 

Alliance: 

“September 21, 

2018 - Coal ash at 

Duke Energy’s 

Sutton Power 

Plant.” 



Cenospheres?  

According to Wikipedia:  

“A cenosphere is a lightweight, 

inert, hollow sphere made 

largely of silica and alumina and 

filled with air or inert gas, 

typically produced as a 

byproduct of coal combustion at 

thermal power plants. The color 

of cenospheres varies from gray 

to almost white and their density 

is about 0.4–0.8 g/cm3 (0.014–

0.029 lb/cu in), which gives them a 

great buoyancy. 

“Cenospheres are hard and rigid, 

light, waterproof, innoxious, and 

insulative. This makes them highly 

useful in a variety of products, 

notably fillers.” 



Duke Energy:  

“Sutton discharge 

canal flows past 

submerged steel 

wall retaining ash in 

the 1971 ash basin 

before entering 

Sutton cooling lake; 

1984 ash basin 

(upper right) 

remains unaffected. 

Photo uploaded on 

Sept. 22, 2018.” 



Duke Energy:  

“Sutton cooling lake 

breach flows into 

Cape Fear River; 

Sutton combined 

cycle plant in 

backdrop. Photo 

uploaded on Sept. 

22, 2018.” 



Duke Energy:  

“Sutton Plant 

flooding due to 

historic Cape Fear 

River levels; Duke 

Energy has begun 

inspections 

required before 

bringing its 

combined cycle 

plant (upper right) 

back online. Photo 

uploaded on Sept. 

22, 2018.” 



Waterkeeper 

Alliance photo, Sept. 

21, 2018. 



Duke Energy:  

“Moving material to 

construct an access 

road to reach the 

primary breaches 

on the Sutton Lake 

dam. Photo 

uploaded Sept. 24, 

2018.” 



Duke Energy:  

“River water 

continues to flow 

into Sutton Lake 

through a breach in 

the dam. Photo 

uploaded Sept. 26, 

2018.” 



Duke Energy:  

“There is little 

difference in river 

water quality when 

comparing samples 

taken upstream 

above the facility 

and downstream 

below the facility. 

Photo uploaded on 

Sept. 23, 2018.” 



Duke Energy: “Sutton Plant Site Description. Photo uploaded on Sept. 21, 2018.” 



HF Lee Plant 

• Ponds inundated by 

Neuse River  

• Staff from Waterkeeper 

Alliance claims to have 

found coal ash washing 

into floodwaters 



Santee Cooper Granger Site  

• Utility brought in silt fences to 

set up around the dikes 

• Crews are also pumping water 

from the Waccamaw river into 

the ponds to equalize pressure 

• On September 20th the company 

installed 6,000 feet of water-

inflated flood-control barriers 

(AquaDam structures)   



Q: What is the status of 
CWA litigation? 



Types of challenges to CCR facilities  

• Clean Water Act citizen suits  

• “Hydrologic connection” theory 

• NPDES Permit violations  

• Will continue to play out in the courts  

• CCR rule/ RCRA citizen suits 

• Utility’s operations do not comply with the rule, or constitute an “imminent 
and substantial endangerment” 

• “Common law”/ state court claims  

• Allegations of tort, nuisance, negligence  

• Class action status  

 



“Hydrologic connection” appeals 

• Upheld HCT:  

• 9th Circuit—County of Maui  

• 4th Circuit—Kinder Morgan  

• 4th Circuit—Dominion* 

• Rejected HCT  

• 6th Circuit—TVA, Kentucky Utilities  

• Appeals Pending  

• 2nd Circuit—26 Crown St. Assoc. (argument heard April 18) 

• Petitions for Cert filed by County of Maui and Kinder Morgan  

 

 



Breaking: Sixth Circuit cases (9/24) 

KU case on point sources: 
• “[N]either groundwater nor the karst 
through which it travels is a point source 
under these definition” 
• “[G]roundwater is a ‘diffuse medium’ that 
seeps in all directions, guided  by the general 
pull of gravity” 

 



Breaking: Sixth Circuit cases (9/24) 

KU case on hydrologic connection: 
•To be regulated, point source must “dump 
directly into those navigable waters—the 
phrase ‘into’ leaves no room for 
intermediary mediums to carry the 
pollutants” 

 



Breaking: Sixth Circuit cases (9/24) 

KU case on RCRA: 

• Plaintiffs have raised valid claims under RCRA 

• Trial court erred in finding no jurisdiction to 

hear RCRA claims  

• Remanded for further proceedings 

 



Breaking: Sixth Circuit cases (9/24) 

TVA case: 

• Similar findings on CWA claims 

• “[T]he CCR Rule, not the CWA, is the 

framework…to address” ash ponds 

• Judgment of CWA  liability reversed 

 

 



Breaking: Sixth Circuit cases (9/24) 

•Sets up a clear split on CWA issues 

between circuit courts 

•Prime candidate for certiorari (U.S. 

Supreme Court review) 

 

 



Q: What is the status of EPA’s 
rules? 



Phase 1, Part 1 Rulemaking  

• Extension of Closure Deadlines—October 31, 2020  

• Failure to meet aquifer location restriction (§ 257.101(b)(1)(i))  

• Exceedance of a GWPS caused by an unlined CCR surface impoundment (§ 
257.100(a)(1)) 

• Revision of GWPS for Non-MCL Appendix IV Constituents 

• Cobalt: 6 ug/L 

• Molybdenum: 100 ug/L 

• Lithium: 40 ug/L 

• Lead: 15 ug/L 

• States can also seek approval of different alternative limits under EPA-approved 
programs 
 

 

 



Phase 1, Part 1 Rulemaking  

 

 

• Incorporation of Risk-Based Changes  
• Participating State Director can issue certifications in lieu of a 

PE; and 

• Participating State Director can approve the suspension of 
groundwater monitoring if a “no migration” demonstration 
can be made 

 

 

 



Upcoming Rulemakings  

• Phase 1, Part 2: Anticipated in early 2019  

• All issues previously proposed but not finalized with Phase 1 

• Boron as Appendix IV constituent  

• Non-CCR wastewater provision  

• Corrective action measures for non-groundwater releases  

• Vegetation on slopes  

• Alternative performance standards  

• Phase 2: Proposed Oct. 2018, target to finalize by Dec. 2019  

• The 12,400 ton threshold in the fourth beneficial use condition, placement 
of CCR at clay mine sites, may address issues relating to CCR rule litigation  

 



Q: What is the effect of the 
D.C. Circuit’s opinion? 



USWAG v. EPA 

• D.C. Circuit vacated and remanded to EPA three criteria:  
• § 257.101(a) (existing unlined impoundments) 

• § 257.71(a)(1)(i) (clay-lined impoundments) 

• § 257.50(e) (legacy ponds)  

• Petitions for rehearing due on October 5, 2018  

• Vacated provisions of rule no longer applicable, once the 
mandate issues on October 12, 2018  

• More litigation seems likely or a stay of the vacatur  



USWAG v. EPA 

• Contradicts principle that RCRA regulates only active 
facilities  
• More focus on legacy ponds (where located, who owns 

them, environmental impacts, etc.)? 

• What about the Phase 1, Part 1 deadline extensions 
(extensions to October 31, 2020)? 
• What about corrective action requirements or timelines? 

• What about alternative closure provisions?  



USWAG v. EPA 

What about WIIN Act implementation and state 
programs?  

• Current target is a mess, for both states and EPA 

 

But the idea of state oversight remains valid: 
• “[M]ore precise risk-based standards are both feasible and 

enforceable under the individualized permitting programs 
and direct monitoring provisions authorized by the WIIN 
Act” 



Q: What are the compliance 
timelines under the CCR 
rule? 



EPA Clarification Document  

• Issued on April 30, 2018  

• Clarified that the timing to establish an assessment monitoring program 
if owner/operator unable to successfully make an alternative source 
demonstrations adds an extra 90 days to timeline  

• Clarified that the timeline for conducting a statistical evaluation on the 
data collected under the assessment monitoring program  

• Statistically significant increase over GWPS must be determined no later 
than October 15, 2018 (assumes no ASD) 



Timeline Requirements  

Jan. 15, 2018: 

• GW detection – stat. analysis 

Apr. 16, 2018: 

• Initiate GW assessment 

July 16, 2018: 

• Resample / GWPS 

Oct. 15, 2018: 

• GW assessment – stat. analysis (assumes 

no alternate source demonstration) 

 

Oct. 17, 2018: 

• Location demonstrations  

Jan. 14, 2019: 

•  Initiate corrective measures 

Oct. 31, 2020: 

• Cease receipt & initiate closure 

 

 

 

 



Q: What is the status of 
ADEM’s CCR rule? 



ADEM Rule  

• Alabama Environmental Management Commission recently  adopted  

• Adopted: April 20, 2018  

• Effective date: June 8, 2018  

• Timeline largely consistent with 2015 CCR rule  

• Notable state-only provisions:  

• Buffer  

• GW monitoring suspension if no potential for migration to uppermost aquifer  

• Alternative period for compliance with corrective action  

• Discretion in requiring source control measurers  

• Discretionary post-closure care period  

• Boron on Appendix IV  

• Permit requirements  

 

 



Questions? 

Steven Burns 
(205) 226-8736 | sburns@balch.com 


